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IN THE UTAH COURT OF APPEALS
SALT LAKE CITY,
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Defendant/Appellant.
BRIEF OF THE/ APPELLEE
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Third District Court, Salt Lake Department, State of Utah, the Honorable Robin W.
Reese, Judge, presiding.
JEANNE M. ROBISON (USB # 6975)
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STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction in this matter pursuant Utah Code Ann.
§ 78-2a-3 (2)(e) (1996) wherein the Court is granted jurisdiction in appeals from a court
of record in criminal cases.
ISSUES PRESENTED AND STANDARD OF REVIEW
1.

Whether pursuant to Rule 12 of the Utah Rules of Criminal Procedure, the
Appellant waived his Motion to Suppress by failing to bring it to the attention of
the trial court prior to trial. Issues of law are reviewed under a correctness
standard, State v. Maquire, 995 P.2d 476 (UT. App. 1999).

2.

Whether the Appellant Failed to Preserve the Issues Raised in His Appeal By
Failing to Properly Raise the Issues Before the Trial Court. Issues of law are
reviewed under a correctness standard, State v. Maquire, 995 P.2d 476 (UT. App.
1999).
STATUTES, RULES AND CONSTITUTIONAL PROVISIONS
The following statutes, rules and constitutional provisions relevant to the

determination of this matter are set forth in the Addendum:

Rule 12 of the Utah Rules of Criminal Procedure
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STATEMENT OF CASE
On June 9, 2000, Defendant/Appellant Isaac Jeppson, (hereinafter "Appellant",) was
charged with Failure to License a Dog, a Class B Misdemeanor in violation of Salt Lake
City Ordinance 8.04.070, Dog at Large, an infraction in violation of Salt Lake City
Ordinance 8.04.390 and Dog Attacking Persons or Animals, A class B misdemeanor in
violation of Ordinance 8.04.410 of the Salt Lake City Code. Record (hereinafter "R.") 1.
The matter was set for a pretrial conference on August 21, 2000. R.6. At a pre-trial
conference on August 21, 2000 the matter was unresolved and was set for a bench trial on
September 11, 2000. R. 10. On September 6, 2000 Attorney Louis Francis entered an
appearance of counsel. R. 22. The September 11, 2000 bench trial was struck and the
matter was rescheduled for disposition on October 16, 2000. R. 25. On October 16, 2000
attorney Robert Breeze made an appearance in substitution of Attorney Francis. R.33 38. On October 24, 2000, Defendant filed a "Motion to Suppress Evidence For Miranda
Violation and Preliminary Memorandum in Support" (hereinafter "Motion to Suppress").
R. 44-47. A hearing on Appellant's Motion to Suppress was scheduled for December 11,
2000. R. 159. On December 1, 2000 Appellant's Attorney filed a "Motion For Order
Striking Suppression Hearing and Setting Motion to Withdraw As Counsel In Its Place"
(hereinafter "Motion to Strike"). R. 50-51. Counsel for Plaintiff stipulated to the Motion
to Strike. R. 52. On December 11, 2001 Judge Reese struck Appellant's Motion to Strike
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and Appellant's attorney's motion to withdraw. R. 159-60. The matter was set for a
bench trial on February 12, 2001. R. 160.
The matter came on for bench trial on February 12, 2001 with the Appellant
appearing pro se. R. 160-61. After hearing the evidence, the court found the Appellant
guilty of Counts II and III and not guilty of Count I. R. 63 and 161. The Appellant was
sentenced accordingly. R. 63 and 161-62.
Attorney Breeze filed an appearance of counsel on March 13, 2001. R.162.
Appellant filed a Motion for a New Trial on March 26, 2001, arguing that the trial court
should have heard his Motion to Suppress. R. 144-49 and 162. In a minute entry dated
April 30, 2001, Judge Reese denied Appellant's Motion for a New Trial. R. 178-81.
Appellant filed a Notice of Appeal on April 12, 2001 R. 150-151.
STATEMENT OF THE FACTS
On or about October 16, 2000, Appellant filed a Motion to Suppress evidence in
a criminal matter pending before Judge Robin W. Reese in the Third District Court. R.
44. Appellant's Motion was scheduled for a hearing on December 11, 2000. R. 159.
On December 1, 2000, Appellant's attorney filed a stipulated motion to strike the
Motion to Suppress. R. 159. On December 11, 2000, Judge Reese struck Appellant's
Motion to Suppress. R. 160. On February 12, 2001, the matter was tried to the bench.
R. 160-61. At the conclusion ofthe trial the Appellant was convicted of Counts I and
III ofthe information. R. 161. On March 27, 2001, Appellant filed a motion for a new
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trial. R. 162 The basis of the motion was failure of the trial court to hear Appellant's
Motion to Suppress. The Motion for a New Trial was denied by the trial court on April
30, 2001 on 1he grounds that the Appellant had failed to bring the Motion to Suppress
to the attention of the trial court. R. 178-80.
SUMMARY OF THE ARGUMENT
Rule 12(d) of the Utah Rules of Criminal Procedure requires that defendants
"timely raise defenses or objections or to make requests which must be made prior to trial
. . . ." Under the rule, failure to do so "shall constitute waiver thereof...." Appellant
failed to bring the attention of the trial court to his Motion to Suppress until one month
after the trial in a Motion for a New Trial. His failure to move the court in a timely
fashion constituted a waiver of his Motion to Suppress.
In order for the Appellant to appeal an issue, the issue must first be raised with the
trial court. Appellant failed to properly raise either of his issues below and therefore
failed to preserve them for appeal. "[0]ur case law establishes that the doctrine of waiver
has application if defendants fail to raise claims at the appropriate time at the trial level,
so the trial judge has an opportunity to rule on the issue or if they do not create an
adequate record for an appellate court to review their claims." State v. Emmett, 839 P.2d
781, 783-84 (Utah 1992).
Appellant's first issue is that the trial court erred in not hearing his Motion to
Suppress. In failing to take any steps to bring the issue to the attention of the trial court
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and/or to objecting to the trial going forward without the motion having been heard, the
Appellant failed to preserve this issue for appeal.
Appellant's second issue is that there was insufficient evidence that the animal at
issue was in his care, custody or control to convict him of the offenses charged. By
failing to ever raise the issue of the sufficiency of the evidence with the trial court,
Appellant likewise failed to preserve that issue for appeal.
ARGUMENT
I.

APPELLANT WAIVED HIS MOTION TO SUPPRESS BY FAILING TO
BRING IT TO THE COURT'S ATTENTION PRIOR TO TRIAL.
Appellant had an affirmative obligation to bring his motion to the attention of the

court prior to trial which he failed to do. Pursuant to Rule 12(d) of the Utah Rules of
Criminal Procedure on motions, "Failure of the defendant to timely raise defenses or
objections or to make requests which must be made prior to trial or at the time set by the
court shall constitute waiver thereof...."
In the present case the Appellant filed a Motion to Suppress but then moved to
strike the motion hearing. If Appellant wished the motion to be heard, Rule 12(d) of the
Utah Rules of Criminal Procedure required him to make that request prior to trial.
Appellant did not raise the issue of the Court hearing his motion to suppress until filing a
Motion for a New Trial, post conviction. A Motion for a New Trial is not a proper forum

for Appellant to raise a motion in limine and the court properly denied Appellant's
motion noting in a minute entry:
Prior to the trial, the defendant did not request that the Motion be set for
hearing, and in fact has made no mention of the Motion until more than a
month after the trial was held. It is incumbent upon the moving party to
request a hearing or otherwise take steps to bring pending Motions to the
Court's attention. This would be especially true in a situation such as this
where a hearing on a Motion was set before the Court, but then stricken at
the request of the defendant. If the defendant had an interest in having the
Motion heard, it would be his responsibility to request a hearing or
otherwise submit it for decision. See R. 178-79.
Appellant's failure to bring the motion to the Court's attention prior to trial
constitutes waiver pursuant to U.R.C.P. Rule 12(d).
n.

APPELLANT FAILED TO PRESERVE BELOW THE ISSUES RAISED IN
HIS APPEAL.
The issues raised by Appellant in his brief were not properly preserved in the trial

court and are therefore not properly before this Court. In order to raise an issue on appeal,
the issue must first be raised with the trial court. See State v. Marvin, 964 P.2d 313, 318
(Utah 1998). "[I]n the interest of orderly procedure, the trial court ought to be given an
opportunity to address a claimed error, and, if appropriate, correct it." State v. Eldredge,
113 P.2d 29, 36 (Utah 1989). "[0]ur case law establishes that the doctrine of waiver has
application if defendants fail to raise claims at the appropriate time at the trial level, so
the trial judge has an opportunity to rule on the issue or if they do not create an adequate
record for an appellate court to review their claims." State v. Emmett, 839 P.2d 781, 78384 (Utah 1992).
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Appellant's first issue is that the trial court erred in not hearing his Motion to
Suppress. This position is without merit. A motion hearing was scheduled for the court
to hear Appellant's motion. That motion hearing was subsequently struck by stipulation
of the parties. After the motion hearing was struck, Appellant failed to raise the issue of
the Motion to Suppress at any time before or during trial. The Appellant never objected
to the trial going forward without the court hearing his motion to suppress, nor did he
bring the motion to suppress to the attention of the court. In failing to take any steps to
bring the issue to the attention of the trial court and/or to objecting to the trial going
forward without the motion having been heard, the Appellant failed to preserve this issue
for appeal.
Appellant's second issue is that there was insufficient evidence that the animal at
issue was in his care, custody or control to convict him of the offenses charged. In State
v. Holgate, 10 P.3d 346, 351 (Utah 2000), the Utah Supreme Court held "[A] defendant
must raise the sufficiency of the evidence by proper motion or objection to preserve the
issue for appeal." Appellant failed to raise the sufficiency of evidence with the court
during or after the trial. While the Appellant did file a motion for a new trial postconviction, that motion does not address the sufficiency of the evidence, but requested on
new trial on the grounds that Appellant's motion to suppress had not been heard. By
failing to ever raise the issue of the sufficiency of the evidence with the trial court,
Appellant likewise failed to preserve that issue for appeal.
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In order for the Appellant to appeal an issue, the issue must first be raised with the
trial court. Appellant failed to properly raise either of his issues below and therefore
failed to preserve them for appeal.
CONCLUSION
Plaintiff/Appellee respectfully requests that this court affirm the decision of the
trial court.
RESPECTFULLY SUBMITTED this J

day of November, 2001.

h/^^/^U

JEANNE M. ROBISON (USB #6975)
Assistant (City Prosecutor
Attorney tor Plaintiff/Appellee
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ADDENDUM
UTAH RULES OF CRIMINAL PROCEDURE
Current with amendments received through 10-1-2000.
RULE 12. MOTIONS
(a) An application to the court for an order shall be by motion. A motion other than one made during a trial or
hearing shall be in writing unless the court otherwise permits. It shall state with particularity the grounds upon which it is
made and shall set forth the relief sought. It may be supported by affidavit or by evidence.
(b) Any defense, objection or request, including request for rulings on the admissibility of evidence, which is capable
of determination without the trial of the general issue may be raised prior to trial by written motion. The following shall
be raised at least five days prior to the trial:
(1) defenses and objections based on defects in the indictment or information other than that it fails to show
jurisdiction in the court or to charge an offense, which objection shall be noticed by the court at any time during the
pendency of the proceeding;
(2) motions to suppress evidence;
(3) requests for discovery where allowed;
(4) requests for severance of charges or defendants; or
(5) motions to dismiss on the ground of double jeopardy.
(c) A motion made before trial shall be determined before trial unless the court for good cause orders that the ruling
be deferred for later determination. Where factual issues are involved in determining a motion, the court shall state its
findings on the record.
(d) Failure of the defendant to timely raise defenses or objections or to make requests which must be made prior to
trial or at the time set by the court shall constitute waiver thereof, but the court for cause shown may grant relief from
such waiver.
(e) Except in justices' courts, a verbatim record shall be made of all proceedings at the hearing on motions, including
such findings of fact and conclusions of law as are made orally.
(f) If the court grants a motion based on a defect in the institution of the prosecution or in the indictment or
information, it may also order that bail be continued for a reasonable and specified time pending the filing of a new
indictment or information. Nothing in this rule shall be deemed to affect provisions of law relating to a statute of
limitations.
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